IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JENNI FER HARNI CK et al . ) ClVIL ACTI ON
V.

STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COMPANY ) NO. 08-5752

MEMORANDUM & ORDER
McLaughlin, J. March 5, 2009

The plaintiffs filed this class action suit agai nst
State Farm Mutual Aut onobile Insurance Conpany claimng that the
defendant’s practice of pro-rating the repaynent of the
plaintiffs deductible follow ng the defendant’s successf ul
subrogation claimagainst a third-party was inproper under
Pennsylvania law. The facts relating to the nanmed plaintiffs’
case involve the defendant’s subrogation claimagainst a third
party, with whomthe plaintiffs’ were involved in a car accident.
On Novenber 22, 2007, the plaintiffs’ vehicle was damaged in an
accident with another driver. Conpl., 1 6. The plaintiffs’
vehi cl e was insured under a policy issued by the defendant. This
policy contained collision danage coverage with a deducti bl e of
$500. The defendants paid to the plaintiffs the agreed val ue of
the loss incurred in the accident, reduced by the plaintiffs’
$500 deductible. 1d., T 7.

The defendant then pursued a subrogation clai magai nst
the other driver involved in the accident. |n pursuing that

subrogation, the defendants and the third-party driver determ ned



that the driver of each vehicle shared fault for the accident in
equal proportion. The defendant recovered an anount in excess of
$500 through its subrogation claim The defendant then paid to
the plaintiffs $250, or fifty percent of their $500 deducti bl e,
as a pro-rated share of the plaintiffs’ deductible.

The conplaint alleges that the defendant has a uniform
practice of repaying a prorated anmount of their insureds’
deducti bl es after recovering anounts in excess of those
deducti bles in the defendant’s subrogation clainms. The
plaintiffs allege that this practice violates their right under
Pennsylvania |aw to be “nmade whole” by their insurer. [d., f11-
13. The plaintiffs claimthat this right is incorporated into
their insurance contract and that the proration of their
deducti bl e by the defendant constituted a breach of contract.

The conplaint also includes clains for bad faith, conversion and
unj ust enrichnment under Pennsylvania |law, as well as a claimfor
injunctive relief. 1d., Y 27-51. The defendant has filed a
notion to dism ss each of these clains.

In Bell Atlantic Corp. v. Twonbly, the United States

Suprene Court clarified the standard to be used to judge the
| egal sufficiency of a conplaint. 550 U S. 544, 127 S. . 1955
(2007). The Court held that, to state a claim a conplaint nust
contain sufficient factual allegations “to raise a right to

relief above the speculative level.” 1d. at 1965. 1In the



context of evaluating the |legal sufficiency of a claimof
antitrust conspiracy, the Court held that “stating such a claim
requires a conplaint with enough factual matter (taken as true)
to suggest that an agreenment was made” and requires allegations
that provide “plausible grounds to infer an agreenent.” 1d. The
United States Court of Appeals for the Third Crcuit, in a
deci si on extendi ng Twonbly outside the antitrust context,

summari zed Twonbly as requiring “sonme showi ng sufficient to
justify noving the case beyond the pleadings to the next stage of

l[itigation.” Phillips v. County of Allegheny, 515 F.3d 224, 234-

35 (3d Cir. 2008).

The defendant argues that the plaintiffs’ allegations
fail to state a valid claimbecause the defendant’s proration of
the plaintiffs’ deductibles was proper under Pennsylvania state
i nsurance regul ations. The defendant points to Pennsyl vani a
| nsurance Code Regul ation 146.8 (“Standards for pronpt, fair and
equitable settlenents applicable to autonobil e insurance”), which
st at es:

(c): Insurers shall, upon the request of the claimnt,
include the first-party claimant's deductible, if any,

i n subrogation demands. Subrogation recoveries shall be
shared on a proportionate basis with the first-party

cl ai mant, unl ess the deducti bl e anount has been

ot herwi se recovered. A deduction for expenses can not
be made fromthe deductible recovery unless an outside
attorney is retained to collect the recovery. The
deduction may then be for only a pro rata share of the
al | ocated | oss adj ust nent expense.



31 Pa. Code 8 146.8(c). The plaintiffs argue that this
regul ation allows for the recovery of a deductible via an
insurer's subrogation claimto be shared on a prorated basis.
The Court agrees that this regulation grants State Farmthe right
to prorate the deductible precisely as they are all eged to have
done in this case.

The plaintiffs assert that the existence of this
regul ati on does not defeat their claimbecause it is invalid.
The plaintiffs argue that the Pennsylvani a | nsurance Comm ssi oner
promul gated this regulation without a grant of authority fromthe
Pennsyl vani a General Assenbly. By exceeding the scope of any
appl i cabl e enabling | egislation, the I nsurance Conm ssi oner
exceeded his powers and usurped the |egislative power granted by
t he Pennsylvania Constitution solely to the General Assenbly.
Pls'" Opp'n at 8-12.

In support of this position, the plaintiffs rely on a
recent decision of the Suprenme Court of Pennsylvania invalidating
a separate regulation of the Insurance Departnent. |nsurance

Federati on of Pennsylvania v. Commobnwealth of Pennsyl vani a, 889

A 2d 550 (Pa. 2005) ("1LEP'). |IFP held that a statute requiring
that all insurance policies be approved by the Insurance

Commi ssioner did not give the Insurance Departnent the inplied
authority to mandate binding arbitration of all coverage disputes

ari sing under uninsured notorist and underinsured notori st



provi sions of insurance contracts. 1d. at 554. The Court
rejected the regulation requiring nandatory arbitrati on because
it exceeded the Pennsyl vania CGeneral Assenbly's grant of
authority to the Insurance Departnent to pronul gate regul ation
for the approval of autonotive insurance contracts. 1d.

The legislative grants of authority at issue in |FP
were (1) a section of the Insurance Departnent Act, 40 P.S. 8§
477b, requiring that all policies for insurance be approved by
t he I nsurance Comm ssioner; and (2) the Mdtor Vehicle Financial
Responsibility Law, stating in relevant part that "[n]o notor
vehicle liability insurance policy shall be delivered or issued
for delivery in this Commonwealth . . . unless uninsured notori st
and underinsured notorist coverages are offered therein . "
75 Pa. CS. A 8 1731(a). The Court held that "the public policy
underlying the enactnment of the [Mdtor Vehicle Financial
Responsibility Law] does not create an inplied | egislative
mandate all owi ng the | nsurance Departnent to change the norma
course of judicial proceedings sinply because arbitration is |ess
costly and less tinme-consumng than traditional litigation." 1d.
at 555.

The plaintiffs argue that the insurance regulation
permtting proration of deductibles recovered by insurers through

subrogation is simlarly outside of the Insurance Departnent's

scope of authority. To the contrary, the regulation fits



squarely within the scope of authority del egated by the General
Assenbly. First, the CGeneral Assenbly created the |Insurance
Departnent and charged it with "the execution of the laws of this
Commonweal th in relation to insurance.” 40 P.S. 8 41. The
Pennsyl vani a Suprene Court has stated that an adm nistrative
agency is "invested with the inplied authority necessary to the
effectuation of its express mandates.” |FP, at 554. Regul ation
146. 8(c) was promul gated to effectuate the purposes and intent of
the Unfair Insurance Practices Act ("U PA"), 40 P.S. § 1171.5.
Section 1171.5(a)(10)(vi) of the U PA states that it is an unfair
claimsettl enent practice to "not [attenpt] in good faith to
ef fectuate pronpt, fair and equitable settlenents of clains in
whi ch the conpany's liability under the policy has becone
reasonably clear."

The defendant argues that in pronul gati ng Regul ation
146. 8(c) the Insurance Departnent defined the paraneters of fair
and equitable settlenent of an insurance claim The def endant
al so argues that this regulation does not fall outside of the
scope of the legislative grant of authority given the |Insurance
Departnent to promul gate such regul ations. The defendant notes
t he purpose of the UPA as stated in 40 P.S. § 1171.2, is "to
regul ate trade practices in the business of insurance . . . by
defining or providing for the determnation of all such practices

inthis state which constitute unfair nethods of conpetition or



unfair or deceptive acts or practices and by prohibiting the
trade practices so defined or determ ned."”

The Court agrees that the regulation in question falls
within the scope of authority granted by the General Assenbly.
The regul ation at issue in |FP renoved a claimant's right to a
trial with respect to uninsured notorist and underinsured
nmotorist claims. That portion of the regulation did not
ef fectuate "the public policy underlying the enactnent of the
MVFRL, " which was to ensure coverage for autonobile accidents
wi th uni nsured and underinsured notorists. “[T]o change the
normal course of judicial proceedings sinply because arbitration
is less costly and less tinme-consum ng than traditional
l[itigation" did not conport wth the policy underlying the MVFVL.
| FP at 555.

Unlike the regulation in | FP, Regul ation 146.8(c)
presents a regulation that fits squarely within the purpose of
the U PA This regulation furthers the definitions of unfair
i nsurance practices, just as the U PA envisions. The regulation
was promnul gated by the I nsurance Departnent within the scope of
enabling | egislation passed by the General Assenbly. The
regul ation is valid.

The behavi or conpl ai ned of by the plaintiffs, which is
specifically permtted by Pennsylvania' s insurance regul ations,

cannot violate the common | aw “nmade whol e’ doctrine even assum ng



that the doctrine would in fact support a claimlike that of
these plaintiffs.! Because the behavior does not violate the
“made whol e” doctrine, the plaintiffs have failed to state a
basis on which the Court could find a breach of the parties
contract. The plaintiffs’ first count nust be di sm ssed.

The behavi or does not stand as an act of bad faith by

t he defendant, as asserted in count two, because the defendant

The Court notes that the cases to which the plaintiffs cite
in support of their construction of the “made whol e” doctrine do
not conport with the plaintiffs’ characterization of that
doctrine. The cases cited discuss the equitable right to
subrogation. Pennsylvania requires that an insured nust recover
the full anmpunt of his |osses froma third-party before the
insurer may claimany reinbursenent fromthe insured. Gllop v.
Rose, 616 A 2d 1027 (Pa. Super. 1992); see also, Nationw de Mit.
Ins. Co. v. DiTonp, 478 A 2d 1381 (Pa. Super. 1984); Lexington
| nsurance Co. v. QE Mr. Co., Inc., No. 06-CV-0437, 2006 W
2136244 (M D. Pa. Jul. 28, 2006) (“The ‘nade whole doctrine
provi des that the subrogation right of an insurer is to be deened
secondary, or lower in priority, to all other clainms against a
source of conpensation to the insured until the insured has been
fully conpensated.”). This doctrine requires that an insured
recover the full anount of his |osses before his insurer may
demand rei nbursenent for any paynents previously nade to the
i nsured under an insurance policy.

“[ T] he doctrine of subrogation is that one who has been
conpel led to pay a debt which ought to have been paid by anot her
is entitled to exercise all the renedies which the creditor
possessed agai nst that other, and to indemify fromthe fund out
of which shoul d have been made the paynent which he nmade.”
Lexington Ins. Co., 2006 W. 2136244 at *2 (quoting G and Counci
Royal Arcanumyv. Cornelius, 47 A 1124, 1124-25 (Pa. 1901)).
“The doctrine ‘is a node which equity adopts to conpel the
ulti mate di scharge of the debt by himwho, in good conscience,
ought to pay it . . . .’” 1d. (quoting Bender v. George, 92 Pa.
36 (1879)). These cases do not describe a right of the insured
to the recovery of the full amount of his contractually required
deducti bl e when the insurer recovers in subrogation froma third

party.




acted in reasonable reliance on a valid state insurance

regul ation. Nor does the conplaint state a claimfor conversion,
as asserted in count three, because under the terns of |nsurance
Regul ation 146.8(c), the plaintiffs were not legally entitled to
a full recovery of their insurance deductible. The conpl aint
does not state a claimfor unjust enrichnent, as asserted in
count four, because the defendants were entitled by law to a
prorated amount of the deductible. Finally, the conplaint's
fifth count for injunctive relief fails to state a cl ai m because
t he defendant’s behavior as alleged was perm ssi bl e under

Pennsyl vani a | aw.

An appropriate order follows.



THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JENNI FER HARNI CK et al . ) ClVIL ACTI ON
V.

STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COMPANY ) NO. 08-5752

ORDER
AND NOW this 5'" day of March, 2009, upon
consideration of the defendant’s notion to dism ss (Docket No.
5), the plaintiffs’ opposition, and the defendant’s reply
thereto, I T | S HEREBY ORDERED t hat the defendant’s notion to
dism ss is GRANTED for the reasons outlined in the attached

menor andum The Cerk of Court shall mark this case as cl osed.

BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




